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RIN 0584—-AE09

National School Lunch Program and
School Breakfast Program: Nutrition
Standards for All Foods Sold in School
as Required by the Healthy, Hunger-
Free Kids Act of 2010

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Interim final rule.

SUMMARY: This interim final rule
amends the National School Lunch
Program and School Breakfast Program
regulations to establish nutrition
standards for all foods sold in schools,
other than food sold under the lunch
and breakfast programs. Amendments
made by Section 208 of the Healthy,
Hunger-Free Kids Act of 2010 (HHFKA)
require the Secretary to establish
nutrition standards for such foods,
consistent with the most recent Dietary
Guidelines for Americans, and directs
the Secretary to consider authoritative
scientific recommendations for nutrition
standards; existing school nutrition
standards, including voluntary
standards for beverages and snack foods;
current State and local standards; the
practical application of the nutrition
standards; and special exemptions for
infrequent school-sponsored fundraisers
(other than fundraising through vending
machines, school stores, snack bars, a la
carte sales and any other exclusions
determined by the Secretary). In
addition, this interim final rule requires
schools participating in the National
School Lunch Program and School
Breakfast Program to make potable
water available to children at no charge
in the place where lunches are served
during the meal service, consistent with
amendments made by section 203 of the
HHFKA, and in the cafeteria during
breakfast meal service. This interim
final rule is expected to improve the
health and well-being of the Nation’s
children, increase consumption of
healthful foods during the school day,
and create an environment that
reinforces the development of healthy
eating habits.

DATES: Effective date: This rule is
effective August 27, 2013.
Implementation dates: State agencies,
local educational agencies and school
food authorities must implement the
provisions of this rule as follows:

1. The potable water provisions in
§§210.10(a)(1)(i) and 220.8(a)(1) must
be implemented no later than August
27,2013.

2. All other provisions of this interim
final rule must be implemented
beginning on July 1, 2014.

Comment Date: Written comments on
this interim final rule must be received
on or before October 28, 2013 to be
assured of consideration.

ADDRESSES: The Food and Nutrition
Service (FNS), United States
Department of Agriculture (USDA or
Department), invites interested persons
to submit written comments on this
interim final rule. To be considered for
this rulemaking, written comments must
be submitted by one of the following
methods:

o Federal eRulemaking Portal: Go to
lhttp://www.regulations.gov| select
“Food and Nutrition Service” from the
agency drop-down menu, and click
“Submit.” In the Docket ID column of
the search results select “FNS-2011-
0019” to submit or view public
comments and to view supporting and
related materials available
electronically. Information on using
Regulations.gov, including instructions
for accessing documents, submitting
comments, and viewing the docket after
the close of the comment period, is
available through the site’s “User Tips”
link.

e By Mail: Send comments to William
Wagoner, Section Chief, Policy and
Program Development Branch, Child
Nutrition Division, Food and Nutrition
Service, P.O. Box 66874, Saint Louis,
MO 63166. Mailed comments must be
postmarked on or before the comment
deadline identified in the DATES section
of this preamble to be assured of
consideration.

All submissions received in response
to this interim final rule will be
included in the record and will be
available to the public. Please be
advised that the substance of the
comments and the identity of the
individuals or entities submitting
comments will be subject to public
disclosure. FNS will also make the
comments publicly available by posting
a copy of all comments on [Ettp:/ﬁ
www.regulations.gov]

FOR FURTHER INFORMATION CONTACT:
William Wagoner, Section Chief, Policy
and Program Development Branch,
Child Nutrition Division, Food and
Nutrition Service, 3101 Park Center
Drive, Alexandria, Virginia 22302, or by
telephone at (703) 305—2590.

SUPPLEMENTARY INFORMATION:

Executive Summary
Purpose of the Regulatory Action

This interim final rule sets forth
provisions to implement amendments
made by sections 203 and 208 of Public
Law 111-296, the Healthy, Hunger-Free
Kids Act of 2010 (HHFKA), to the Child
Nutrition Act of 1966 (CNA) and the
Richard B. Russell National School
Lunch Act (NSLA) for schools that
participate in the National School
Lunch Program (NSLP) and the School
Breakfast Program (SBP). This rule
amends the NSLP and SBP regulations
consistent with amendments made in
the HHFKA. The HHFKA requires that
the Secretary promulgate regulations to
establish nutrition standards for foods
sold in schools other than those foods
provided under the CNA and the NSLA.
The amendments made by the HHFKA
specify that such nutrition standards
apply to all foods sold (a) outside the
school meal programs; (b) on the school
campus; and (c) at any time during the
school day. In addition, the
amendments made by the HHFKA
require that such standards be
consistent with the most recent Dietary
Guidelines for Americans and that the
Secretary consider authoritative
scientific recommendations for nutrition
standards; existing school nutrition
standards, including voluntary
standards for beverages and snack foods;
current State and local standards; the
practical application of the nutrition
standards; and special exemptions for
infrequent school-sponsored fundraisers
(other than fundraising through vending
machines, school stores, snack bars, a la
carte sales and any other exclusions
determined by the Secretary). These
changes are intended to improve the
health and well-being of the Nation’s
children, increase consumption of
healthful foods during the school day
and create an environment that
reinforces the development of healthy
eating habits.

The standards for food and beverages
in this interim final rule represent
minimum standards that local
educational agencies, school food
authorities and schools are required to
meet. Should they wish to do so, State
agencies and/or local school districts
have the discretion to establish their
own standards for non-program foods
sold to children, as long as such
standards are consistent with the
Federal standards. This interim final
rule also requires, per the amendments
made by the HHFKA, that schools
participating in the NSLP make free
potable water available to children in
the place lunches are served during
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meal service, and also at breakfast when
breakfast is served in the cafeteria.

Summary of Major Provisions

Competitive foods and beverages must
meet the nutrition standards specified
in the interim final rule, beginning July
1, 2014. A special exemption to the
standards is allowed for foods and
beverages that do not meet competitive
food standards but which are sold for
the purpose of conducting infrequent
school-sponsored fundraisers. Such
exempt fundraisers must not occur more
often than the frequency specified by
the State agency. Exempted fundraiser
foods or beverages may not be sold in
competition with school meals in the
food serving area during the meal
service. In addition, NSLP and SBP
entrées sold a la carte are exempt from
the interim final rule’s nutrient
standards if sold on the day that they
are offered as part of a reimbursable
meal, or sold on the following school
day.

Food Requirements

To be allowable, a competitive food
must meet all of the competitive food
nutrient standards and:

¢ Be a grain product that contains 50
percent or more whole grains by weight
or have as the first ingredient a whole
grain; or

e Have as the first ingredient one of
the non-grain major food groups: fruits,
vegetables, dairy or protein foods (meat,
beans, poultry, seafood, eggs, nuts,
seeds, etc.); or

¢ Be a combination food that contains
Vs cup of fruit and/or vegetable; or

e For the period through June 30,
2016, contain 10 percent of the Daily
Value of a nutrient of public health
concern based on the most recent
Dietary Guidelines for Americans (i.e.,
calcium, potassium, vitamin D or
dietary fiber). Effective July 1, 2016, this
criterion is obsolete and may not be
used to qualify as a competitive food;
and

o If water is the first ingredient, the
second ingredient must be one of the
food items above.

Fresh, canned, and frozen fruits or
vegetables with no added ingredients
except water, or in the case of fruit,
packed in 100 percent juice, extra light,
or light syrup are exempt from the
interim final rule’s nutrient standards.
Canned vegetables that contain a small
amount of sugar for processing purposes
are also exempt.

Competitive foods must contain 35
percent or less of total calories from fat
per item as packaged or served.
Exemptions to the total fat standard are
granted for reduced fat cheese and part-

skim mozzarella cheese, nuts, seeds, nut
or seed butters, products consisting of
only dried fruit with nuts and/or seeds
with no added nutritive sweeteners or
fat, and seafood with no added fat.

Competitive foods must contain no
more than 10 percent of total calories
from saturated fat per item as packaged
or served. Exemptions to the saturated
fat standard are granted for reduced fat
cheese and part-skim mozzarella cheese,
nuts, seeds, nut or seed butters, and
products consisting of only dried fruit
with nuts and/or seeds with no added
nutritive sweeteners or fat.

Competitive foods must have 0 g of
trans fat per item as packaged or served.
Sodium content in snacks is limited

to 230 mg per item as packaged or
served. On July 1, 2016, the sodium
standard will move to 200 mg per item
as packaged or served. Entrée items
must have no more than 480 mg of
sodium per item as packaged or served,
unless they meet the exemption for
NSLP/SBP entrée items.

Total sugar must be no more than 35
percent by weight. Exemptions to the
sugar standard are provided for dried
whole fruits or vegetables; dried whole
fruit or vegetable pieces; dehydrated
fruits or vegetables with no added
nutritive sweeteners; and dried fruits
with nutritive sweeteners that are
required for processing and/or
palatability purposes.

Snack items and side dishes served a
la carte must have no more than 200
calories per item as packaged or served,
including accompaniments such as
butter, cream cheese, salad dressing, etc.
Entrée items sold a la carte must contain
no more than 350 calories including
accompaniments, unless they meet the
exemption for NSLP/SBP entrée items.

Accompaniments must be included in
the nutrient profile as a part of the item
served.

Beverage Requirements

Allowable beverages for elementary
students are limited to plain water
(carbonated or uncarbonated), lowfat
milk (unflavored) and nonfat milk
(including flavored), nutritionally
equivalent milk alternatives (as
permitted by the school meal
requirements), and full strength fruit or
vegetable juices and full strength fruit
and vegetable juice diluted with water
or carbonated water. All beverages must
be no more than eight ounces with the
exception of water, which is unlimited.

Allowable beverages for middle
school students are limited to plain
water (carbonated or uncarbonated),
lowfat milk (unflavored) and nonfat
milk (including flavored), nutritionally
equivalent milk alternatives (as

permitted by the school meal
requirements), and full strength fruit or
vegetable juice and full strength fruit or
vegetable juice diluted with water or
carbonated water. All beverages must be
no more than 12 ounces, with the
exception of water, which is unlimited.

Elementary and middle school foods
and beverages must be caffeine free with
the exception of naturally occurring
trace amounts.

Allowable beverages for high school
students are limited to plain water
(carbonated or uncarbonated), lowfat
milk (unflavored) and nonfat milk
(including flavored), nutritionally
equivalent milk alternatives (as
permitted by the school meal
requirements), and full strength fruit or
vegetable juice and full strength fruit
and vegetable juice diluted with water
or carbonated water. Milk and milk
equivalent alternatives and fruit or
vegetable juice must be no more than 12
ounces.

Also allowed in high schools are
calorie-free, flavored and/or carbonated
water and other calorie-free beverages
that comply with the FDA requirement
of less than five calories per 8 ounce
serving (or less than or equal to 10
calories per 20 fluid ounces), in no more
than 20 ounce servings. Beverages of up
to 40 calories per eight fluid ounce (or
60 calories per 12 fluid ounce) in no
more than 12 ounce servings are also
allowed. There is no ounce restriction
on plain water (carbonated or
uncarbonated). Beverages containing
caffeine are also permitted. Allowable
beverages are available in the food
service area and elsewhere without
restriction.

Costs, Benefits and Transfers

This interim final rule requires
schools to improve the nutritional
quality of foods offered for sale to
students outside of the Federal school
lunch and school breakfast programs.
The new standards apply to foods sold
a la carte, in school stores, snack bars,
or vending machines. The principal
benefit of such a rule is improvement in
public health. The primary purpose of
the rule is to ensure that foods sold in
competition with school meals
(competitive foods) are consistent with
the most recent Dietary Guidelines,
effectively holding competitive foods to
the same standards as other foods sold
at school during the school day. The
link between poor diet and health
problems (such as childhood obesity) is
a matter of policy concern because the
associated health problems produce
significant social costs; imposing
nutrition standards on competitive
foods is one way to ensure that children
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are provided with healthy food options
throughout the school day.

The Department anticipates the rule
will result in significant changes to the
nutritional quality of competitive foods
available in schools, although it is not
possible to quantify those benefits on
overall diets or student health. Excess
body weight has long been
demonstrated to have adverse health,
social, psychological, and economic
consequences for affected adults, and
recent research has also demonstrated
that excess body weight has negative
impacts for obese and overweight
children. Ancillary benefits, although
also not quantifiable, may be realized by
the nutrition standards in the rule, e.g.,
improving the nutritional value of
competitive foods will support the
efforts of parents to promote healthy
choices at home and at school, reinforce
school-based nutrition education and
promotion efforts, and contribute
significantly to the overall effectiveness
of the school nutrition environment in
promoting healthful food and physical
activity choices.

Upon implementation of the rule,
students will have new food choices
which will meet standards for calories,
fats, sugar, and sodium, and have whole
grains, lowfat dairy, fruits, vegetables, or
protein foods as their main ingredients.
Our regulatory impact analysis
examines a range of possible behavioral
responses of students and schools to
these changes. To estimate the effects on
school revenue, we look to the
experience of school districts that have
adopted or piloted competitive food
reforms in recent years. While no State
standard aligns to all of the provisions
of the rule, these State standards offer
the closest ‘‘real-world” analogue to the
rule.

The available information indicates
that many schools have successfully
introduced competitive food reforms
with little or no loss of revenue. In some
of those schools, losses from reduced
sales of competitive foods were fully
offset by increases in reimbursable meal
revenue. In other schools, students
responded favorably to the healthier
options and competitive food revenue
increased or remained at previous
levels.

But not all schools that adopted or
piloted competitive food standards fared
as well. Some of the same studies and
reports that highlight school success
stories note that other schools sustained
losses after implementing similar
standards. The competitive food
revenue lost by those schools was not
offset (at least not fully) by revenue
gains from the reimbursable meal
programs.

We present a series of possible school
revenue effects in the regulatory impact
analysis that reflect the variation in
outcomes across these case studies,
differences in the adopted nutrition
standards and implementation
strategies, and differences in the
schools’ economic circumstances. This
discussion illustrates a range of
potential outcomes; the limited nature
of available data and the substantial
variation in school experiences to date
prevent any assessment of the most
likely outcome. The analysis examines
the possible effects of the rule on school
revenues from competitive foods, the
administrative costs of complying with
the rule, and the benefits to school
children. The magnitude of these effects
is subject to considerable uncertainty;
the ultimate impact of the rule will be
determined by the manner in which
schools implement the new standards
and how students respond. That said,
the most current and comprehensive
research available does indicate that
nutritional standards for competitive
foods can be successfully implemented
with no revenue loss or even revenue
gains by schools.

Background

The NSLP served an average of 31.6
million children per day in Fiscal Year
(FY) 2012. In that same FY, the SBP
served an average of 12.9 million
children daily.

The Richard B. Russell National
School Lunch Act (NSLA) (42 U.S.C.
1751 et seq.) and the Child Nutrition
Act of 1966 (CNA) (42 U.S.C. 1771 et
seq.) require the Secretary to establish
nutrition standards for meals served
under the NSLP and SBP, respectively.
Prior to the enactment of the Healthy,
Hunger-Free Kids Act of 2010 (HHFKA),
section 10 of the CNA limited the
Secretary’s authority to regulate
competitive foods, i.e., foods sold in
competition with the school lunch and
breakfast programs, to those foods sold
in the food service area during meal
periods. The Secretary did not have
authority to establish regulatory
requirements for food sold in other areas
of the school campus or at other times
in the school day.

The HHFKA, enacted December 13,
2010, directed the Secretary to
promulgate regulations to establish
science-based nutrition standards for
foods sold in schools other than those
foods provided under the NSLP and
SBP. Section 208 of the HHFKA
amended section 10 of the CNA (42
U.S.C. 1779) to require that such
nutrition standards apply to all foods
sold:

e Outside the school meal programs;

¢ On the school campus; and

e At any time during the school day.

Section 208 requires that such
standards be consistent with the most
recent Dietary Guidelines for Americans
(DGA) and that the Secretary consider
authoritative scientific
recommendations for nutrition
standards; existing school nutrition
standards, including voluntary
standards for beverages and snack foods;
current State and local standards; the
practical application of the nutrition
standards; and special exemptions for
infrequent school-sponsored fundraisers
(other than fundraising through vending
machines, school stores, snack bars, a la
carte sales and any other exclusions
determined by the Secretary).

In addition, the amendments made by
section 203 of the HHFKA amended
section 9(a) of the NSLA (42 U.S.C.
1758(a)) to require that schools
participating in the NSLP make potable
water available to children at no charge
in the place where meals are served
during the meal service. This is a
nondiscretionary requirement of the
HHFKA that became effective October 1,
2010.

The Department published a proposed
rule in the Federal Register on February
8, 2013 (78 FR 9530), also titled
National School Lunch Program and
School Breakfast Program: Nutrition
Standards for All Foods Sold in School
as Required by the Healthy, Hunger-Free
Kids Act of 2010. This rule proposed
nutrition standards for foods offered for
sale to students outside of the Federal
school lunch and school breakfast
programs, including foods sold a la carte
and in school stores and vending
machines. The proposed standards were
designed to complement recent
improvements in school meals, and to
help promote diets that contribute to
students’ long term health and well-
being. For information on recent
improvements to school meals, refer to
the final rule, Nutrition Standards in the
National School Lunch and School
Breakfast Programs (January 26, 2012, at
77 FR 4088). The proposed rule also
would have required schools
participating in the NSLP and
afterschool snack service under NSLP to
make water available to children at no
charge during the lunch and afterschool
snack service.

As previously indicated, the nutrition
standards established by the Secretary
must be consistent with the most recent
DGA, which are the 2010 DGA released
on January 31, 2011. The guidelines are
available at |http://www.cnpp.usda.gov/
IDietaryGuidelines.htm)| In accordance
with the amendments made by the
HHFKA, in developing competitive food
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standards, the Secretary was also to
consider authoritative scientific
recommendations for nutrition
standards; existing school nutrition
standards, including voluntary
standards for beverages and snack foods
and State and local standards; and the
practical application of the nutrition
standards. As part of USDA’s review of
authoritative scientific
recommendations for nutrition
standards, the Agency gave
consideration to the National
Academies’ Institute of Medicine’s
(IOM) 2007 report, Nutrition Standards
for Foods in Schools: Leading the Way
Toward Healthier Youth (available at:
http://www.iom.edu/Reports/2007/
Nutrition-Standards-for-Foods-in{
Schools-Leading-the-Way-toward.
Healthier-Youth.aspx))

The Department also conducted a
broad review of nutrition standards
developed by other entities, including
USDA'’s HealthierUS School Challenge
(HUSSC) standards, existing State and
local school nutrition standards for
foods and beverages sold in competition
with school meals, and existing
voluntary standards and
recommendations developed by various
organizations such as the National
Alliance for Nutrition and Activity and
the Alliance for a Healthier Generation.
In addition, the Department solicited
input from Federal child nutrition
program stakeholders, including
nutrition and health professionals,
academia, industry, interest groups and
the public through a variety of channels.
The practical application of the
competitive food nutrition standards in
school settings was a key consideration
for the standards.

USDA received a total of 247,871
public comments during the 60-day
comment period from February 8, 2013,
through April 9, 2013. This total
included several single submissions
with thousands of identical comments.
Approximately 245,665 of these were
form letters, nearly all of which were
related to 104 different mass mail
campaigns. The remaining comments—
over 2,200—were unique comments
rather than form letters. Comments
represented a diversity of interests,
including advocacy organizations;
health care organizations; industry and
trade associations; farm and industry
groups; schools, school boards and
school nutrition and education
associations; State departments of
education; consumer groups; and others.
Comments were analyzed using
computer software that facilitated the
identification of the key issues
addressed by the commenters.

In general, there was support for the
proposed rule. Approximately 17,827
submissions, including a mass mail
campaign, expressed general overall
support for the proposed rule in its
entirety without commenting on
specific provisions. Approximately 426
submissions expressed general
opposition to the proposed rule in its
entirety without commenting on
specific provisions. USDA considered
all comments in the development of this
interim final rule. Given the
unprecedented volume and complexity
of comments on the proposed rule,
USDA prepared a comprehensive
comment summary and analysis which
includes detailed information on the
comments, including the source of the
comments. The description and analysis
of comments in this preamble focus on
general comment themes, most frequent
comments, and those that influenced
revisions to the proposed rule. The
preamble also discusses modifications
made to the proposed rule in response
to public input. To view all public
comments on the proposed rule, go to
www.regulations.govf and search for
public submissions under document
number FNS-2011-0019. Once the
search results populate, click on the
blue text titled, “Open Docket Folder.”
The comprehensive comment summary
and analysis is available as supporting
material under the docket folder
summary. It is also available at
www.fns.usda.gov/cnd/Governancel/
Legislation/allfoods.htm]|

USDA greatly appreciates the public
comments as they have been essential in
developing an interim final rule that is
expected to improve the quality of foods
sold in schools participating in the
NSLP and SBP.

General Requirements

Definitions

The amendments made by the
HHFKA stipulate that the nutrition
standards for competitive food apply to
all foods and beverages sold: (a) Outside
the school meals programs; (b) on the
school campus; and (c) at any time
during the school day. The proposed
rule at §210.11(a) included definitions
of Competitive food, School day, and
School campus, as follows:

Competitive food means all food and
beverages other than meals reimbursed
under programs authorized by the
Richard B. Russell National School
Lunch Act and the Child Nutrition Act
of 1966 available for sale to students on
the School campus during the School
day.

gchoo] day means, for the purpose of
competitive food standards

implementation, the period from the
midnight before, to 30 minutes after the
end of the official school day.

School campus means, for the
purpose of competitive food standards
implementation, all areas of the
property under the jurisdiction of the
school that are accessible to students
during the school day.

Another term, Combination foods was
also proposed to be defined under
§210.11(a) to mean products that
contain two or more components
representing two or more of the
recommended food groups: fruit,
vegetable, dairy, protein or grains.

In addition, an Entrée item was
defined in § 210.11(k)(1) of the proposal
as an item that includes only the
following three categories of main dish
food items:

¢ A combination food of meat or meat
alternate and whole grain rich bread;

e A combination food of vegetable or
fruit and meat or meat alternate; or

e A meat or meat alternate alone,
with the exception of yogurt, low-fat or
reduced fat cheese, nuts, seeds and nut
or seed butters.

The preamble provided several
examples for each part of the entrée
definition.

Almost 6,000 commenters provided
input on the proposed definition of
Competitive food. Many of these
commenters generally agreed with the
proposed definition. Of the more than
6,000 comments received on the
definition of School day, many
generally agreed with the proposed
definition. Numerous commenters
suggested the definition should be
expanded to include the extended
school day and afterschool programs
that take place on the school campus.
Commenters recommended a range of
times, both before and after school,
including 30 minutes before the start of
the instructional day, instead of the
midnight before.

Per amendments by section 208 of the
HHFKA, the CNA requires that the
competitive food standards apply to
foods sold at any time during the school
day, which does not include afterschool
programs, events and activities. The
timeframe for the school day definition
starting the “midnight before” was
proposed to ensure that the competitive
food standards would apply during the
School Breakfast Program meal service,
in recognition of the variety of school
schedules and methods of serving
breakfast to students.

Almost 3,000 commenters provided
input on the proposed definition of
School campus. Many of these
commenters generally agreed with the
proposed definition. Several
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commenters requested clarification on
the applicability of the definition to
various locations and activities,
including teachers’ lounges and similar
areas restricted to faculty and staff. The
proposed definition of School campus
includes specific reference to areas that
are “‘accessible to students” during the
school day. To the extent that teachers’
lounges and other similar areas are
restricted areas not accessible to
students, the competitive food standards
in this rule would not apply to foods
sold in those areas.

Approximately 850 commenters
provided input on the proposed
definition of Entrée item. Several
commenters requested a separate
definition of “‘breakfast entrée” to allow
grain only, whole grain rich entrées,
which are commonly served in the SBP.
Including this definition would allow a
higher calorie limit for many popular
breakfast items such as pancakes,
walffles, bagels and cereal, some of
which could have difficulty qualifying
under the snack/side item limits. The
Department acknowledges that the
proposed definition of Entrée item
could present challenges to schools in
serving some traditional breakfast items.
At this time, the consequences of
modifying the proposed definition of
Entrée item or adding a separate
definition of “‘breakfast entrée’” are
unclear. The Department would
appreciate further comment on this
issue in the context of the totality of the
competitive food standards set forth in
this interim final rule, so that we can
appropriately address this in future
guidance and/or the final rule.

A few commenters recommended that
meat snack items, such as beef jerky and
meat sticks, be excluded similar to
yogurt, cheese, nuts, seeds and nut
butters, as these are typically not
considered main dishes but rather
snacks. USDA agrees and will add an
exclusion for meat snack items to the
definition.

Accordingly, this interim final rule
codifies the proposed definitions of
Combination foods, Competitive food,
School day, and School campus at
§210.11(a), without change. In addition,
this interim final rule adopts the
proposed definition of Entrée item, with
an additional exception added for meat
snacks, and a technical correction to
change “whole grain rich bread” to
“whole grain rich food” to ensure that
entrées with pasta, rice and other grain
items are included as intended. The
definition of Entrée item is also moved
to §210.11(a) of this interim final rule,
as the definition is applicable to several
provisions across the competitive food
standards.

State and Local Educational Agency
Standards

Under §210.11(b)(1) of the proposed
rule, State and/or local educational
agencies would have the discretion to
establish additional restrictions on
competitive food, as long as they are
consistent with the provisions set forth
in program regulations.

Approximately 10,280 commenters
addressed the discretion of States and
local school districts to establish more
rigorous competitive food standards.
Numerous commenters expressly
supported the proposed provision.
However, a few commenters expressed
concern about additional competitive
food restrictions created by States and/
or individual school districts, arguing
that the standards should be as
consistent as possible across States. The
commenters asserted that having one set
of standards would facilitate the
development of nutritious formulations
by manufacturers which could
potentially lower the overall cost.

The ability of State agencies and
school districts to establish additional
standards that do not conflict with the
Federal competitive food requirements
is consistent with the intent of section
208 of the HHFKA, and with the
operation of the Federal school meal
programs in general. That discretion
also provides an appropriate level of
flexibility to States and school districts
to set or maintain additional
requirements that reflect their particular
circumstances consistent with the
development of their local school
wellness policies. Any additional
restrictions on competitive food
established by school districts must be
consistent with both the Federal
requirements as well as any State
requirements.

Accordingly, this interim final rule
codifies in §210.11(b)(1), as proposed,
the provision allowing States and local
educational agencies to establish
additional restrictions on competitive
food that are not inconsistent with the
Federal requirements.

Nutrition Standards for Competitive
Food

In response to section 208 of the
HHFKA, the proposed rule at §210.11(c)
included general nutrition standards for
foods sold in schools outside of the
Federal school meal programs. At a
minimum, all competitive food sold to
students on the school campus during
the school day would be required to
meet these competitive food nutrition
standards.

General Nutrition Standards for
Competitive Food

Under § 210.11(c)(1) and (c)(2) of the
proposal, an allowable competitive food
item would be required to meet all of
the proposed competitive food nutrient
standards and:

¢ Be a grain product that contains 50
percent or more whole grains by weight
or have whole grains as the first
ingredient; or

e Have as a first ingredient one of the
non-grain major food groups as defined
by the 2010 DGA: fruits, vegetables,
dairy products, protein foods (meat,
beans, poultry, seafood, eggs, nuts,
seeds, etc.); or

e Contain 10 percent of the Daily
Value of a naturally occurring nutrient
of public health concern from the DGA
(i.e., calcium, potassium, vitamin D or
dietary fiber); or

¢ Be a combination food that contains
at least Va cup of fruit or vegetable.

If water is the first ingredient listed
for a food item, the second ingredient
must be one of the food items above.

General Comments

Approximately 209,400 commenters
expressed general support for the food
requirements in the proposed rule,
while approximately 20 commenters
expressed general opposition to the food
requirements.

Some commenters recommended that
USDA remove the general standards for
food and only require competitive food
to meet the nutrient standards. The
Department does not agree. The general
standards for competitive food, as
proposed, are consistent with the IOM
recommendations, and are intended to
promote and encourage the
consumption of foods in their whole
forms as much as possible, as
recommended by the DGA. Removing
the general standards and requiring that
foods meet only the nutrient standards
would not support this goal.

Some commenters recommended that
USDA require a proportionate increase
in, and/or recommended amounts of,
food group contributions for entrée-type
competitive food items, since entrées
are larger and should contribute more to
dietary needs than snacks or side
dishes. We acknowledge that due to
their larger size and composition, entrée
items generally contribute more to diets
than other items. However, the
Department does not agree that a
separate, higher general standard for
entrées is necessary, since an entrée’s
portion size and overall nutrient content
will be controlled by the standards for
calories, fats, sodium and sugar. A
separate general standard for entrées
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would also add complexity to the
determination of whether a food item
meets the standards.

More than 1,100 commenters
recommended that combination foods
be required to contain only Vs cup of
fruit or vegetable, instead of V4 cup. The
comment reflects USDA’s current policy
allowing schools to credit %/s cup fruit
or vegetable toward the total quantity
required for school meals. Maintaining
the higher %4 cup fruit/vegetable
quantity for combination foods
generally supports the availability of
more nutritious products and is
consistent with the IOM
recommendation and the DGA.
However, it is possible that combination
foods with less than v cup of fruit or
vegetable could qualify under the whole
grain rich or food group criteria,
depending on their composition.

One commenter suggested specifying
that “dairy products” include non-
standard products such as cultured
dairy snacks and frozen dairy desserts.
In drafting the proposed rule, the
Department did not intend to exclude
non-standard dairy products such as
those mentioned by the commenter. We
will ensure that guidance and technical
assistance materials in support of this
interim final rule will include that
clarification.

Based on these comments, this
interim final rule does not make any
change to these proposed general
standards for competitive food, except
to correct technical errors with
references in the proposed regulatory
text regarding the applicability of water
as the first ingredient in a product, and
to clarify that fruit “and/or” vegetable
may be present in a combination food.
Additional discussion of the general
standards related to whole grains and
naturally occurring nutrients of concern
follows.

Whole Grains

As mentioned above, one of the
general standards for competitive food,
proposed at paragraphs (c)(2)(ii) and (e)
in §210.11, would require that grain
products contain 50 percent or more
whole grains by weight, or have whole
grains as the first ingredient.

Approximately 25 commenters
expressed support for the proposed
whole grain standard, stating that this
standard would align with the DGA as
well as the school meal standard. Other
commenters urged amendment of the
standard by allowing FDA whole grain
health claims to ensure consistency
with the standards for school meals.
Approximately 40 commenters
supported making the standard more
stringent, suggesting that 100 percent of

grains should be whole grain, not whole
grain rich.

Approximately 980 commenters
supported making the proposed
standard less stringent. Some of these
commenters suggested that USDA
expand the whole grain rich grain
product standard to allow products that
contain at least 8 grams of whole grains
per serving.

As indicated in the preamble to the
proposed rule, this standard is
consistent with the DGA
recommendations, the whole grain rich
requirements for school meals,
including FDA health claims, and the
HUSSC whole grain rich requirement.
The whole grain criteria for competitive
food is used as a criterion for
determining product allowability, while
school meals’ whole grain rich criteria
determine crediting of the grain portion
of menu items toward the grain
component of the meal. Allowing the
additional measures for grain suggested
by some commenters such as > 8 grams
of whole grain would not ensure that
grain products contain at least 50
percent whole grain and would be
inconsistent with the DGA. Therefore,
this interim final rule adopts the
standard as proposed.

Naturally Occurring Nutrients

One of the general standards for
competitive food, proposed at
§210.11(c)(2)(iv), would require an
allowable competitive food to contain
10 percent of the Daily Value of a
naturally occurring nutrient of public
health concern (i.e., calcium, potassium,
vitamin D, or dietary fiber). The
proposed rule requested comments on
whether or not food items that contain
only naturally occurring nutrients
should be allowed, or whether food
items to which specific nutrients of
concern have been added should also be
allowable.

Approximately 450 commenters
expressed support for the proposal to
limit non-DGA food group competitive
food to only those with “naturally
occurring” 10 percent Daily Value of
nutrients of concern. Numerous
commenters reasoned that limiting
nutrients to those that are naturally
occurring would promote the intake of
foods closer to their whole, natural
state, which is recommended in the
2010 DGA, and is consistent with the
IOM recommendations. Several
commenters expressed concern that if
the competitive food requirements
permitted fortification, unhealthy or less
healthy foods would be fortified and
made available in schools. Some
commenters also argued that crediting
nutrients added through fortification

could lead food manufacturers to add
nutrients to foods that would not
usually be sources of a particular
nutrient and could lead to the potential
for nutrient imbalances. Some
commenters suggested that school food
service personnel would require
training to identify which food items
contain naturally occurring nutrients of
concern versus those that have been
fortified. Several commenters suggested
that the regulation specify that the
nutrients of concern are based on the
most recent DGA so that if future
versions of the DGA include different
nutrients of concern, USDA would have
the authority to update them for
competitive food.

A few commenters urged USDA to
broaden the list of “nutrients of
concern” to include vitamins A and C,
iron, folic acid, and protein, referencing
the FDA definition of “healthy” (21 CFR
101.65(d)(2)) and the current Nutrition
Facts label.

Approximately 1,240 commenters
opposed the proposed restriction to only
“naturally occurring” nutrients. Several
commenters argued that allowing
competitive foods to qualify because of
fortified nutrients would provide greater
flexibility in menu planning and
increase the variety of items that schools
can offer as competitive foods. Several
commenters stated that the current
nutrition information on food labels
does not distinguish between fortified
and naturally occurring nutrients and
that there is no standardized labeling for
nutrients of concern. These commenters
argued that the requirement for
nutrients should be aligned with the
information that is currently present on
food nutrition labels. These same
commenters concluded that it would be
challenging or impossible for food
service staff to determine from food
labels what nutrients are naturally
occurring and which are added through
fortification.

This is a particularly challenging
issue. The Department recognizes some
of the current difficulties and
limitations with determining whether
products contain naturally occurring
nutrients. We also appreciate the
complexity this would create for local
educational agencies and schools in
identifying allowable competitive food,
as well as the challenges for State
agencies in monitoring compliance with
these standards. In addition, there are
existing voluntary standards that have
no restriction on adding nutrients to
qualify, and therefore some product
manufacturers may not be prepared to
support a naturally occurring nutrient
standard.
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However, as indicated in the
preamble to the proposed rule, the
Department also supports recognizing
only naturally occurring nutrient
sources as more consistent with the
recommendation of the DGA that
“nutrients should come primarily from
foods.” The nutrients of concern
referenced in the proposed rule—
calcium, potassium, vitamin D, and
dietary fiber—are explicitly identified in
the 2010 DGA. It is not appropriate for
the Department to add other nutrients at
this time, but it would be the
Department’s intent to update the
nutrients as future changes occur. As
commenters noted, the proposed
criterion is also consistent with the
recommendations from IOM, which
indicated that this approach “reinforces
the importance of improving the overall
quality of food intake rather than
nutrient-specific strategies such as
fortification and supplementation.”

Therefore, in recognition of the
current marketplace and
implementation limitations but also
mindful of important national nutrition
goals, this interim final rule implements
a phased-in approach to identifying
allowable competitive food under the
general standard. For the initial
implementation period in School Year
2014-15, through June 30, 2016, the
general food standard will include a
criterion that an allowable competitive
food may contain 10 percent of the
Daily Value of a nutrient of public
health concern (i.e., calcium, potassium,
vitamin D, or dietary fiber). The
specified nutrient may be naturally
occurring, which is encouraged, or may
be added to the product. Effective July
1, 2016, the criterion for 10 percent of
the Daily Value of a nutrient of public
health concern will be removed as a
general criterion. At that time,
competitive food must qualify on the
basis of being whole grain rich, having
one of the non-grain main food groups
as the first ingredient (or second if water
if the first ingredient), or a combination
food with at least 4 cup fruit and/or
vegetable. This approach will allow
three years for product manufacturers to
reformulate their products, if desired, to
qualify under the other criteria of the
general standards. It will also provide a
more straightforward method for
schools to identify allowable products,
both initially and in the long-term.
Ultimately this will more closely align
the competitive food standards with the
DGA, as required by the HHFKA.
Should the 2015 DGA identify
additional nutrients of concern
applicable to school-age children, the
Department anticipates allowing these

additional nutrients to qualify products
until that criterion is removed on July
1, 2016.

Summary of Changes to the General
Nutrition Standards

Accordingly, this interim final rule
modifies the proposed general standards
for competitive food to require that an
allowable competitive food item must
meet all of the competitive food nutrient
standards and:

o Be a grain product that contains 50
percent or more whole grains by weight
or have whole grains as the first
ingredient; or

¢ Have as a first ingredient one of the
non-grain major food groups: Fruits,
vegetables, dairy, protein foods (meat,
beans, poultry, seafood, eggs, nuts,
seeds, etc.); or

¢ Be a combination food that contains
at least V4 cup of fruit and/or vegetable;
or

e Through June 30, 2016, contain 10
percent of the Daily Value of a nutrient
of public health concern from the DGA
(i.e., calcium, potassium, vitamin D or
dietary fiber).

If water is the first ingredient listed
for a food item, the second ingredient
must be one of the food items listed
above. These provisions are found in
paragraphs (c)(1) and (c)(2) in § 210.11
of this interim final rule.

Exemptions From Some or All of the
Nutrition Standards for Menu Items
Provided as Part of the NSLP/SBP

The proposed rule at §210.11(c)(3)
identified two alternatives by which any
menu item (both entrées and side
dishes) provided as part of the NSLP
and/or SBP school meal would be
exempt from all or some of the proposed
competitive food nutrition standards.
Under both proposed alternatives, grain
based dessert products would be
required to meet all competitive food
standards, and all menu items would be
required to be served in the same or
smaller portion sizes as the NSLP and
SBP.

Under proposed Alternative A1, all
menu items provided as part of the
NSLP or SBP reimbursable meal would
be exempt from all of the proposed
competitive food standards except the
standards established for fat and sugar.
(The fat and sugar standards are
discussed later in this preamble.)

Under proposed Alternative A2, all
menu items provided as part of the
NSLP or SBP reimbursable meal would
be exempt from all of the proposed
competitive food standards, provided
such menu items are served within
specified timeframes. Two alternatives
(Alternatives B1 and B2) were proposed

regarding the timing of allowable
service of the exempted menu items.
The proposed alternatives would allow
an exemption to the proposed nutrient
standards for competitive food for NSLP
and SBP menu items served:

e On the same day that the items
were served in the school meals
program (proposed Alternative B1); or

e Within four operating days of
service in the programs (proposed
Alternative B2).

The Department received a wide
variety of comments on the proposed
exemptions for NSLP/SBP menu items.

More than 209,000 commenters
suggested that NSLP/SBP menu items
should not receive any exemption from
the competitive food standards. Many
suggested that allowing exemptions
would introduce “loopholes” for items
sold in the a la carte lines. Others
asserted that the nutritional benefits of
the school meal are diminished when
items from the meal are sold
individually. Several of these
commenters warned that the
exemptions would undermine the
integrity of the competitive food
standards.

Approximately 740 commenters
suggested that NSLP/SBP menu items
should be exempted from all
competitive food standards. Some of
these commenters specifically opposed
restrictions on fat, sugar, sodium and
the frequency of allowable sale of NSLP/
SBP menu items, which they asserted
would decrease flexibility and increase
food costs for schools. Some
commenters supported the idea that
because foods in reimbursable meals
have already been determined to be a
nutritious part of a school meal, they
should not be subjected to a second set
of nutrition standards in order to be
served as a competitive food.

Approximately 25 commenters
expressed support for proposed
Alternative A1 (NSLP/SBP menu items
sold a la carte exempt from all
competitive food standards except the
fat and sugar standards). Several
commenters recommended that if
NSLP/SBP menu items are exempted,
Alternative A1 should be chosen over
Alternative A2 because students could
purchase those foods a la carte at any
time but Alternative A1 would promote
limited fat and sugar intake.

Approximately 935 commenters
expressed support for proposed
Alternative A2 (NSLP/SBP menu items
sold a la carte exempt from all
competitive food standards). These
commenters cited reasons for their
support including flexibility in menu
planning for school food authorities,
positive messaging to students about
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healthy foods, and consistency between
a la carte and reimbursable meal
requirements. Several of the
commenters that supported proposed
Alternative A2 did so with the
recommendation that there be no
frequency restrictions for service of the
a la carte menu items. Some of these
commenters suggested that not allowing
the service of NSLP/SBP menu items
would send a confusing message that
particular foods are healthful when they
are part of a meal but not when they are
sold separately. Another commenter
recommended that only NSLP/SBP
entrées be exempted from the
competitive food standards, and not
side dishes.

Approximately 40 commenters
expressed support for proposed
Alternative B1 (allowing an exemption
to the nutrient standards for NSLP/SBP
menu items on the day of service).
Several commenters suggested that this
alternative would offer consistency
between the a la carte offering and the
school meal offerings. Other
commenters suggested that schools be
allowed to serve NSLP/SBP menu items
on the day the items are offered as well
as the day after.

Approximately 80 commenters
expressed support for proposed
Alternative B2 (allowing an exemption
to the nutrient standard for NSLP/SBP
menu items served within four
operating days of their service in the
meal). Commenters suggested that
proposed Alternative B2 would provide
the most flexibility for menu planners
and would reduce food waste.

Approximately 960 commenters
expressed the view that there should be
no frequency restrictions on the service
of NSLP/SBP menu items, citing
implementation difficulties such
inventory control and tracking and
maintaining student participation. Other
commenters suggested that compliance
with the meal pattern would ensure that
students are consuming nutritious
foods.

The Department appreciates the
diverse public comment on this
provision. Any exemption to the
competitive food standards for NSLP/
SBP menu items must ensure that
improvements from updated school
meal standards are not undermined and
also take into account implementation
by program operators and messaging to
students. This interim final rule adopts
an exemption for NSLP/SBP entrée
items only. Side dishes served a la carte
would be required to meet all applicable
competitive food standards. The
exemption for the entrée items is
available on the day the entrée item is
served in NSLP/SBP, and the following

school day. Entrée items are provided
an exemption, but side dishes are not,
in an attempt to balance significant
commenter opposition to any
exemptions for NSLP/SBP menu items
and needed menu planning flexibilities.
The approach adopted in this interim
final rule supports the concept of school
meals as being healthful, and provides
flexibility to program operators in
planning a la carte sales and handling
leftovers. The “day after” exemption is
provided primarily to accommodate
leftovers. We anticipate that this
approach, along with the recent changes
to school meal standards will result in
healthier menu items in meals than in
the past, including entrées.

Additionally, providing flexibility for
schools to sell a la carte those entrée
items that are served as part of the
reimbursable meal on the day of service
greatly mitigates potential operational
disruption in the cafeteria that may
occur from students being confused
about whether particular foods being
served to other students can be
purchased individually. This approach
also mitigates potential confusion
among parents, students and schools
that a particular entrée item is healthful
when sold as part of the reimbursable
meal but not when the same entrée item
is sold separately. That said, USDA will
closely monitor this exemption during
implementation to determine the overall
nutrient profile of products being
offered under the exemption, as well as
any food safety impacts related to
leftovers served a la carte. Should the
exemption undermine the overall goal
of the competitive food standards for
healthier products for sale in schools,
we will consider a stricter standard.

Accordingly, this interim final rule, in
§210.11(c)(3)(i), provides an exemption
to the competitive food standards for
NSLP and SBP entrée items that are
offered on the same day or the school
day after they are offered in the NSLP
or SBP. Exempt entrées that are sold as
competitive food must be offered in the
same or smaller portion sizes as the
NSLP and SBP, and with the same
accompaniments.

Fruits and Vegetables

Consistent with the DGA and IOM
recommendations, the proposed rule at
§210.11(d) would exempt from the
competitive food nutrition standards
fresh, frozen and canned fruits and
vegetables with no added ingredients
except water or, in the case of fruit,
packed in 100 percent fruit juice or
extra light syrup.

Over 900 commenters asserted that
the proposed exemption for fruits and
vegetables should be expanded,

including a recommendation that USDA
expand the exemption to include fruit
packed in light syrup. These
commenters and others also
recommended expanding the exemption
to allow certain canned vegetables to
which a small amount of sugar has been
added to maintain the structural
integrity of the vegetable. A few
commenters supported the allowance of
frozen fruit with added sugar. Some
commenters expressed the need to
include dried fruit with no added
ingredients in the proposed nutrient
standard exemption.

USDA agrees that the fruit and
vegetable nutrient exemption should be
expanded to include fruit packed in
light syrup, consistent with what is
allowed in school meals. The
Department also agrees that this
exemption should include canned
vegetables to which a small amount of
sugars has been added to maintain the
structural integrity of the vegetable, e.g.,
corn and peas, as is allowed in USDA’s
Special Supplemental Nutrition
Program for Women, Infants and
Children (WIC). We would like to clarify
that frozen fruit with added sugar is also
exempt, if it can be considered to be
packed in extra light syrup or light
syrup. The Department prefers to
address an exemption for dried fruit
under the sugar standard, since
including dried fruit under the general
nutrient exemption for fruits and
vegetables may result in servings that
are high in calories due to the nature of
dried fruit.

Accordingly, this interim final rule
codifies in §210.11(d) an exemption to
the nutrient standards for fresh, frozen
and canned fruits and vegetables with
no added ingredients except water or, in
the case of fruit, packed in 100 percent
fruit juice, extra light syrup, or light
syrup; and for canned vegetables that
contain a small amount of sugar for
processing purposes, to maintain the
quality and structure of the vegetable.

Nutrient Standards

The proposed rule included standards
for total fat, saturated fat, trans fat, total
sugars, calories, and sodium. These
standards were proposed to apply to the
competitive food “per portion as
packaged” or “per portion.”” Over
206,000 commenters expressed support
for the proposed nutrient standards for
competitive food, while approximately
1,050 expressed general opposition. A
few commenters suggested that the
phrase “per portion as packaged” needs
clarification because there is a
difference between a “portion” and a
“serving.” One commenter stated that
per portion as packaged means the
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entire package of food sold, not a
serving within the package.

The intent of the proposed language
“per portion as packaged” and “‘per
portion” was to apply the competitive
food standards to the item sold to the
student, as noted by the commenter, and
not to each “serving” in a package.
Some packaged items may include more
than one “serving”, as indicated on the
Nutrition Facts label. We also
understand that some items provided as
a competitive food are not “packaged”
by a manufacturer but rather are scratch
prepared in the school and served to the
student. For clarity, we are modifying
the regulatory text for the nutrient
standards to use the term “per item as
packaged or served” instead of “per
portion as packaged” or “per portion.”
This language more effectively reflects
how the standards must be applied.

Total Fat, Saturated Fat and Trans Fat

To qualify as an allowable
competitive food, the proposal at
§210.11(f)(1) would require that not
more than 35 percent of the total
calories per portion as packaged be
derived from fat. Exemptions to the total
fat requirement, in proposed
§210.11(f)(2), would include:

e Reduced fat cheese; and

¢ Nuts and seeds and nut/seed butters
(excluding combination products that
contain nuts, nut butters or seeds or
seed butters with other ingredients such
as peanut butter and crackers, trail mix,
chocolate covered peanuts, etc.); and

e Products that consist of only dried
fruit with nuts and/or seeds with no
added nutritive sweeteners or fat; and

o Seafood with no added fat.

For saturated fat, the proposal at
§210.11(g)(1) would require that less
than 10 percent of the total calories per
portion of a food be derived from
saturated fat. The proposal included an
exemption to the saturated fat standard,
in paragraph (g)(2), for reduced fat
cheese.

Under proposed § 210.11(h), the trans
fat content of a competitive food must
be zero grams trans fat per portion as
packaged (not more than 0.5 g per
portion).

Several thousand commenters
expressed support for the proposed
limits on total fat, saturated fat, and
trans fat; many also expressed specific
support for the proposed exemptions
from the fat standards. Approximately
130 commenters were opposed to the
proposed restriction on total fat;
approximately 70 commenters were
opposed to the proposed restriction on
saturated fat; and a few commenters
opposed the proposed trans fat
restriction. These commenters argued in

favor of making the restrictions less
stringent or eliminating the standards
entirely.

Some commenters wanted USDA to
consider adding an exemption for nuts
and seeds and nut/seed butters to the
saturated fat standard, in addition to the
proposed total fat standard exemption.
The Department agrees with providing a
saturated fat exemption for nuts and
seeds and nut/seed butters, given the
healthy fat profile and positive nutrition
benefits of these products.

Numerous commenters urged USDA
to expand the exemption for reduced fat
cheeses to include all cheeses, citing the
importance of increasing children’s
access to dairy products. Many of the
commenters in support of the
exemption for reduced fat cheese asked
USDA not to extend the exemption to
combination products that include
reduced-fat cheese (e.g., cheese and
crackers). A few commenters
recommended that USDA extend the fat
exemptions to part-skim cheese
(mozzarella), which is lower in fat than
full fat cheese but may not necessarily
meet the FDA criteria for the reduced fat
claim.

In response, USDA looked closely at
the fat content of cheeses, including
part-skim cheeses, to determine if
additional exemptions to the fat
standards are warranted. Based on our
examination, we agree that extending an
exemption to the total fat and saturated
fat standards for part-skim mozzarella
cheese is appropriate, as there is an FDA
standard of identity for part-skim
mozzarella cheese. In addition, there is
a similar fat profile for part-skim
mozzarella compared to many reduced
fat cheeses. Other part-skim cheese may
be exempt if it also meets the FDA
requirement as a reduced fat cheese.
The reduced-fat cheese (and now part-
skim mozzarella) exemptions do not
apply to combination foods.

Another commenter recommended
that protein foods which supply at least
10 percent Daily Value for protein be
exempt from the total fat and saturated
fat limits. The Department does not
agree that such an exemption from the
fat standards is appropriate. To support
the DGA, meat and poultry should be
consumed in lean forms to decrease the
intake of solid fat. Nuts and seeds and
nut/seed butters and seafood, which
have been exempted, contain oils rather
than solid fats.

Accordingly, this interim final rule
codifies in § 210.11(f) the total fat and
saturated fat standards and exemptions
as proposed, with additional
exemptions to the total fat and saturated
fat standards for part-skim mozzarella
cheese, an additional exemption to the

saturated fat standard for nuts and seeds
and nut/seed butters, and clarification
that the standards apply to the item as
packaged or served. This language also
clarifies that the exemptions for cheese
and nuts and seeds and nut/seed butters
do not apply to combination foods. The
trans fat standard is adopted in this
interim final rule as proposed, in
§210.11(g).

Total Sugars

The proposed rule at § 210.11(i)(1)
provided two alternatives for comment
regarding total sugars in foods. Under
proposed Alternative C1, total sugars
contained in a competitive food could
not be more than 35 percent of calories
per portion. Under proposed Alternative
C2, not more than 35 percent of the
weight per portion could be derived
from total sugars.

Regardless of which measure (total
sugars by calories or weight) is utilized,
the proposed rule at § 210.11(i)(2)
would provide the following
exemptions to the total sugar standard:

¢ Dried whole fruits or vegetables;
dried whole fruit or vegetable pieces;
and dehydrated fruits or vegetables with
no added nutritive sweeteners;

e Products that consist of only dried
fruit with nuts and/or seeds with no
added nutritive sweeteners or fat; and

¢ Flavored and unflavored nonfat and
low-fat yogurt with no more than 30
grams of total sugars per 8 ounce
serving.

More than 2,500 commenters
expressed general support for a sugar
restriction for competitive food.
Approximately 70 commenters
supported proposed Alternative C1
(total sugar by calories), citing
consistency with IOM and other public
health recommendations. Some
commenters stated that Alternative C1
would be easier to implement because
the calculation is simpler to perform. A
number of commenters argued that a
standard based on calories would be
better than limiting sugars to 35 percent
by weight, which would allow a number
of sugary foods to be sold that would
otherwise be excluded by a limit based
on percent of calories, e.g., those with
high water content such as ice pops,
fruit snacks, ice cream, pudding, granola
bars, and snack cakes.

More than 1,100 commenters
expressed support for proposed
Alternative C2 (total sugars by weight).
These commenters argued that this is
the standard many schools and food
manufacturers have been using, and that
it is consistent with other standards
such as USDA’s HUSSC and the
Alliance for a Healthier Generation,
which many schools have already
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implemented. Many commenters stated
that this alternative would allow greater
flexibility and would permit more
products that are favorites among
students, such as low-fat ice cream,
sweetened frozen fruit, and yogurt
parfaits. Several commenters expressed
support for Alternative C2 because they
believe it would be easier to implement.
A few commenters asserted that it
would be easier for school food service
personnel to assess a product’s
conformance to the sugar standard as a
percentage of the product’s weight
because it would only involve
calculations based on information
provided on the Nutrition Facts label.

Many commenters suggested USDA
should set the sugar standard based on
added sugars, rather than total sugars.
These commenters argued that added
sugars are what science shows should
be limited in children’s diets. However,
these commenters acknowledged that
added sugars are not specified on the
Nutrition Facts label, which would
make it difficult for local schools to
determine. Consequently, some of these
commenters urged USDA to work with
FDA to ensure that added sugars are
listed on the revised Nutrition Facts
label.

In response, USDA agrees with these
commenters that a sugar standard based
on added sugars is preferable but that it
would be very difficult for local
program operators to implement and
State agencies to monitor since the
current Nutrition Facts label does not
differentiate between naturally
occurring and added sugars. If added
sugars information is required on the
Nutrition Facts label in the future,
USDA would anticipate updating the
standards for competitive food to
incorporate that standard.

The interim final rule adopts
Alternative G2, which requires that 35
percent or less of the weight of the food
come from total sugars. We
acknowledge that this standard
generally allows more products to
qualify, but the portion sizes of these
and all foods would be limited by the
calorie and fat standards. Sugar by
weight is also a standard used by some
voluntary standards. State agencies and
school districts could choose to
implement a sugar standard based on
calories, as long as it is at least as
restrictive as the regulatory standard
(i.e., no allowable product under the
calorie measure could exceed 35 percent
sugar by weight). As mentioned earlier,
any additional restrictions on
competitive food established by school
districts must be consistent with both
the Federal requirements as well as any
State requirements.

Approximately 350 commenters
provided input on the proposed
exemptions to the sugar standard. Many
of these commenters expressed support
for the sugar exemptions as proposed.
Approximately 130 commenters
addressed the exemption for dried
fruits/vegetables. Numerous
commenters expressed general support
for the exemption for dried fruits/
vegetables with no added nutritive
sweeteners. Many commenters
suggested expanding the sugar
exemptions to allow certain dried fruits
with added nutritive sweeteners where
it is required for processing and
palatability. However, many other
commenters did not support an
expansion of the exemption for dried
fruits with added caloric sweeteners. A
few commenters requested that
processed fruit and vegetable snacks
(e.g., fruit strips or fruit drops) be
included under the proposed exemption
for dried fruit, as many are processed
with fruit juice concentrate.

USDA supports an additional limited
exemption for dried fruit with added
nutritive sweeteners only when the
added sweeteners are required for
processing and/or palatability of the
product, such as dried cranberries, tart
cherries and blueberries. The portion
sizes of these dried fruits would be
limited by the calorie standards. The
Department, however, does not agree
that processed fruit and vegetable
snacks should be included under either
dried fruit exemption. Since these snack
type products are not whole dried fruit
pieces, the fruit concentrate (added
sugar) used to make these products is
often the primary ingredient. These
products could still qualify without the
exemption as a competitive food if they
meet all of the standards, including a
fruit or vegetable as the first ingredient.

Approximately 360 commenters
addressed the proposed exemption of
flavored and unflavored non-fat and
low-fat yogurts from the sugar limit.
Most of these commenters expressed
support for the proposed exemption,
based on a desire to increase the
availability of popular dairy products
that children are likely to eat. Several
commenters recommended that the 30
grams per 8 ounce limit for total sugars
in yogurt be scaled proportionately by
serving size (e.g., 22 grams total sugar
for a 6 ounce portion). Several
commenters proposed more restrictive
standards for yogurt products to receive
an exemption from the sugar limit,
while a few commenters proposed less
restrictive standards.

The intention of the proposed
exemption for yogurt was that the total
sugars limit be scaled according to

serving size. Since this interim final rule
adopts a sugar standard based on the
weight of the product, as discussed
above, an exemption for yogurt is
unnecessary and is removed in this
interim final rule. However, USDA
encourages local program operators to
select yogurt with lower amounts of
sugar whenever possible. Ingredient
lists reveal that many popular drinkable
yogurts have significant levels of added
sugars instead of sugars conveyed
naturally from fruit or dairy. USDA will
gather additional information as
competitive food standards are
implemented and may address
standards for drinkable yogurt in a
future rulemaking.

Accordingly, this interim final rule
requires, in § 210.11(h)(1), that the total
sugar content of a competitive food
must be not more than 35 percent of
weight per item as packaged or served.
Section 210.11(h)(2) includes the
exemptions to the total sugar standard
that were proposed, except for the
yogurt exemption which is not retained.
This section also includes an exemption
for dried fruit with added nutritive
sweeteners that are required for
processing and/or palatability purposes.
USDA will issue future guidance on
determining which dried fruits with
added nutritive sweeteners for
processing and/or palatability qualify
for the exemption.

Calories and Sodium

Under the proposed rule at § 210.11(j),
snack items and side dishes sold a la
carte could contain no more than 200
calories and 200 mg of sodium per
portion as served, including the calories
and sodium in any accompaniments,
and must meet all other nutrient
standards for non-entrée items.

Under proposed § 210.11(k), entrée
items sold a la carte could contain no
more than 350 calories and 480 mg
sodium per portion as served, including
any accompaniments, and meet all other
nutrient standards.

As indicated in the Definitions section
of this preamble, an entrée item was
defined in § 210.11(k)(1) of the proposal,
and would apply in determining the
calorie and sodium limits.

Calories

Almost 2,600 commenters expressed
general support for calorie restrictions
for competitive food, while
approximately 30 commenters generally
opposed the proposed calorie
restrictions.

Approximately 200,000 commenters
suggested separate calorie limits by
grade, similar to the structure of the
school meal program, reasoning that
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children have different calorie needs as
they grow. Some of these commenters
stated that many schools across the
country have already successfully
implemented tiered calorie maximums
for snack foods as part of the Alliance
for a Healthier Generation’s Healthy
Schools Program.

More than 1,000 commenters opposed
the proposed calorie limits for entrees,
while approximately 165 opposed the
proposed limits for snack items.
Commenters said the proposed limits
were too stringent and would limit
student access to many food products.
Some of these commenters stated that
the calorie limit for entrée items is
inconsistent with USDA’s HUSSC
criteria, and is not required for entrees
served as part of the NSLP. Other
commenters expressed concern that
manufacturers would have to expend
resources to repackage or reformulate
products to meet a 200 calorie limit for
snack items, stating that many
manufacturers’ current packaging for
school districts is just slightly over 200
calories. Some commenters provided
specific suggestions for alternative
calorie limits for snacks, ranging from
240 to 300 calories, and for entrées,
ranging from 400 to 500 calories.

This interim final rule retains the
proposed calorie limits for snacks/side
dishes (200 calories per item as
packaged or served), and entrée items
(350 calories per item as packaged or
served), which are consistent with IOM
recommendations and some voluntary
standards. The Department does not
agree that higher limits are appropriate,
as suggested by some commenters. In
addition, we appreciate that separate
calorie limits by grade levels for snacks
would align with existing voluntary
standards that many schools have
adopted, and would be more tailored to
the nutritional needs of children of
different ages. However, separate calorie
limits for different grade levels would
also add complexity for local program
operators with schools of varying grade
levels. State agencies or school districts
could choose to implement varying
calorie limits based on grades, provided
the maximum level does not exceed the
limit in this interim final rule. Please
note that the calorie limit for entrée
items would apply to all entrées that do
not meet the exemption for NSLP/SBP
entrée items.

Sodium

Over 2,600 commenters expressed
support for the proposed limits on
sodium of 200 mg per portion as served
for snacks/side dishes and 480 mg per
portion as served for entrée items. Some
of these commenters cited studies that

they asserted show a growing
prevalence of high blood pressure in
American children linked to obesity
rates, high sodium level intakes, and
high calorie diets.

More than 900 commenters generally
opposed the proposed sodium
restrictions. Approximately 80
commenters specifically opposed the
proposed sodium limit for entrées,
while approximately 90 opposed the
proposed limits for snack items. Many
suggested the sodium limits be raised
and made consistent with the NSLP/
SBP standards or with USDA’s HUSSC
standards, citing difficulty for
manufacturers to reduce sodium levels
while maintaining palatability and low
food costs. Several commenters
recommended that the sodium
reductions should be phased in
gradually to allow taste preferences and
manufacturers time to adjust. A few
commenters suggested that additional
assessments of health and student
acceptance be conducted or reviewed
prior to setting sodium requirements.
Some commenters provided suggestions
for higher sodium limits, ranging from
230 mg to 360 mg for snacks and 550 mg
to 650 mg for entrées. One commenter,
a manufacturer, wanted USDA to add an
exemption to the sodium limit for
natural reduced fat cheese and reduced
fat, reduced sodium pasteurized
processed cheese.

The Department’s proposed standards
for sodium were based on the IOM
recommendations. The proposed “per
portion as served” standards for
competitive food were considered in the
context of overall sodium limits for
school meals, the first of which take
effect in School Year 2014—15, the same
school year these competitive food
standards are implemented. USDA
acknowledges that sodium reduction is
an issue that impacts the broader
marketplace, not just schools, and
understands that sodium reduction is a
process that will take time. However, it
is an important health issue that must
be addressed. We also understand that
there are existing voluntary standards
for competitive food that have a higher
sodium limit of 230 mg for snacks/side
dishes, which means there are existing
products that have been formulated to
meet the higher standard available to
schools. Therefore, we are setting an
initial limit for sodium for snacks and
side dishes of 230 mg per item as
packaged or served, for the first two
years of implementation of these
standards. As of July 1, 2016, the
sodium limit for snacks and side dishes
will be reduced to 200 mg per item as
packaged or served. This phased in
approach will ensure product

availability for schools for initial
implementation and provide ample time
for manufacturers to adjust to meet the
lower limit. We are not changing the
proposed entrée limit of 480 mg per
item as packaged and served, as entrées
served in school meals will be covered
under the NSLP/SBP entrée item
exemption, in § 210.11(c)(3)(i). We are
also not providing an exemption to the
sodium standard for cheese, as we are
concerned given the nutrient profile of
cheese that this would result in high
sodium products as competitive food.

Summary of Changes to Calories and
Sodium Limits

Accordingly, this interim final rule in
§ 210.11(i) requires that snack items and
side dishes sold a la carte must have not
more than 200 calories and 230 mg of
sodium per item as packaged or served,
including accompaniments, and must
meet all other nutrient standards.
Effective July 1, 2016, these snack items
and side dishes must have not more
than 200 calories and 200 mg of sodium
per item as packaged or served. Section
210.11(j) requires that entrée items sold
a la carte, other than those that meet the
exemption for NSLP/SBP entrée items,
must have not more than 350 calories
and 480 mg of sodium per item as
packaged or served, including
accompaniments, and must meet all
other nutrient standards.

Accompaniments

The proposed rule at § 210.11(n)
limited the use of accompaniments to
competitive food, such as cream cheese,
jelly, butter, salad dressing, etc., by
requiring that all accompaniments to a
competitive food item be pre-portioned
and included in the nutrient profile as
part of the food item served.

More than 1,000 commenters opposed
the requirement that accompaniments
be pre-portioned as being costly and
impractical.

About 20 commenters supported
requiring accompaniments to be
included in the nutrient profile as part
of the food item served. Some of these
commenters urged USDA to amend the
proposed requirement to include an
average serving size of the appropriate
accompaniments when evaluating the
nutrient profile for an item. Other
commenters urged USDA to provide
technical assistance to schools on
strategies to limit accompaniments that
are high in sodium, fats, and sugars.

About 470 commenters did not
support pre-portioning or inclusion of
accompaniments in the nutrient profile
of the competitive food.

In response to these comments, USDA
acknowledges that pre-portioning of
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accompaniments could add some cost
and complication to competitive food
service in some schools. We maintain,
however, as many commenters did, that
it is important to account for the dietary
contribution of accompaniments in
determining whether a food item may be
served as a competitive food. Therefore,
this rule removes the proposed
requirement for pre-portioning of
competitive food accompaniments but
retains the requirement that
accompaniments be included in the
nutrient profile of foods. Schools may
determine the average serving size of the
accompaniments at the site of service
(e.g., school district). This is similar to
the approach schools have used in
conducting nutrient analysis of school
meals in the past. USDA will provide
guidance and technical assistance as
needed during implementation.
Accordingly, this interim final rule
requires, in § 210.11(1) that the
accompaniments to a competitive food
item must be included in the nutrient
profile as a part of the food item served
in determining if an item meets the
nutrition standards for competitive
food. The contribution of the
accompaniments may be based on the
average serving size of the
accompaniment used per item.

Chewing Gum

The proposed rule did not address
chewing gum. Several commenters
recommended that USDA provide an
exemption from the competitive food
standards for sugar-free chewing gum,
claiming it has a proven impact on
dental and oral health. Some of these
commenters also suggested that States
should retain the authority to establish
more restrictive standards governing the
sale of sugar-free gum in their schools
should they chose to do so for reasons
unrelated to health or nutrition.

USDA agrees that sugar-free chewing
gum should be provided an exemption
from the competitive food standards.
Clinical studies have shown that
chewing sugarless gum for 20 minutes
following meals can help prevent tooth
decay. State agencies and school
districts may choose not to allow the
sale of sugar-free gum, for a variety of
reasons.

Accordingly, this interim final rule
includes in § 210.11(c)(3)(ii) an
exemption to the competitive food
standards for sugar-free chewing gum.

Nutrition Standards for Beverages

The proposed rule at paragraphs (b)(2)
and (m) of § 210.11 established
standards for allowable beverage types
for elementary, middle and high school
students. At all grade levels, water, low

fat and nonfat milk, and 100 percent
juice would be allowed, in specified
maximum container sizes which varied
by grade level. The proposed rule would
also allow additional beverages for high
school students, specifically calorie-free
and low-calorie (less than 40 or 50
calories per 8 ounces) beverages, with
and without carbonation. These
additional beverages for high school
students would not be allowed in the
meal service area during meal service.
This approach was designed to
recognize the wide range of beverages
available to high school students in the
broader marketplace and the increased
independence such students have,
relative to younger students, in making
consumer choices. The proposed
beverage requirements in § 210.11(m)
included:

Elementary School

e Plain water (no size limit);

e Low fat milk, plain (not more than
8 fluid ounces);

¢ Non fat milk, plain or flavored (not
more than 8 fluid ounces);

e Nutritionally equivalent milk
alternatives as permitted by the school
meal requirements (not more than 8
fluid ounces); and

e 100% fruit/vegetable juice (not
more than 8 fluid ounces).

Middle School

e Plain water (no size limit);

e Low fat milk, plain (not more than
12 fluid ounces);

¢ Non fat milk, plain or flavored (not
more than 12 fluid ounces);

o Nutritionally equivalent milk
alternatives as permitted by the school
meal requirements (not more than 12
fluid ounces); and

® 100% fruit/vegetable juice (not
more than 12 fluid ounces).

High School

e Plain water (no size limit);

e Low fat milk, plain (not more than
12 fluid ounces);

¢ Non fat milk, plain or flavored (not
more than 12 fluid ounces);

¢ Nutritionally equivalent milk
alternatives as permitted by the school
meal standards (not more than 12 fluid
ounces); and

e 100% fruit/vegetable juice (not
more than 12 fluid ounces);

Additional beverages proposed to be
allowed for sale in high school, but not
in the meal service area during the meal
service:

e Calorie-free, flavored and/or
carbonated water (not more than 20
fluid ounces);

e Other beverages (not more than 20
fluid ounces) that comply with the FDA

requirement for bearing a “‘calorie free”
claim of less than 5 kcals/serving; and

e Other beverages in < 12 oz servings.
Two “other beverage” alternatives were
proposed:

o Allow beverages with not more
than 40 calories per 8 fluid ounce
serving or 60 calories per 12 fluid ounce
serving. (proposed Alternative D1)

o Allow beverages with not more
than 50 calories per 8 fluid ounce
serving or 75 calories per 12 ounce fluid
serving. (proposed Alternative D2)

Over 10,000 commenters expressed
general support for the proposed
beverage requirements, while only
approximately 55 commenters
expressed general opposition. Many
commenters provided specific
suggestions related to the proposed
beverage requirements. Discussion of
these comments and USDA’s response
follows.

Grade Groupings

A few commenters suggested that
USDA use only two grade groups for the
beverage standards—elementary and
secondary—to ease implementation.
Some commenters stated that it would
be difficult and/or costly to administer
the proposed beverage requirements in
combined grade campuses, such as 7-12
or K—-12. In response, USDA appreciates
that implementation could be more
difficult in schools with overlapping
grade groups, but considers it important
to maintain the three grade groupings
proposed. These groupings reflect IOM’s
recommendations and appropriately
provide additional choices to high
school students, based on their
increased level of independence. USDA
will provide technical assistance and
facilitate the sharing of best practices
during implementation.

Water

Some commenters encouraged USDA
to change “‘plain water” to “water with
no additives.” Several commenters
urged USDA to allow carbonated water
without additives at all grade levels
with no portion size limit. One
commenter recommended that the
standards allow for water with
carbonation and/or natural flavors but
not sweeteners (whether caloric or non-
caloric) at all grade levels. Some
commenters, including advocacy
organizations, asked USDA to clarify
that water could include added fluoride.

In response, the nutritional
differences between carbonated water
without additives and water are
insignificant. Therefore, USDA agrees
that this rule should not restrict access
on portion size at any grade levels.
However, we are not allowing natural
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flavors or sweeteners under this
standard for all grade levels; these
beverages would likely qualify as
allowable beverages for high school
students. As for terminology, USDA is
retaining the use of the term “plain
water,” as it accurately describes the
intent of what may be provided in
unlimited quantities at all grade levels.
We recognize that some bottled waters
have added minerals including fluoride,
which is acceptable.

Milk

Some commenters suggested
replacing the term “plain milk” with
“unflavored milk.” USDA agrees that
unflavored milk (e.g., milk with no
sweeteners) is a more accurate term than
plain milk, and it is also consistent with
terminology used in the school meal
patterns. Therefore, we will modify the
regulatory text to use the term
“unflavored milk.”

Several commenters provided input
on flavored milk. A few commenters
requested that USDA allow low fat
flavored milk, in addition to nonfat
flavored milk. To address the sugar
content in flavored milk, commenters
made several suggestions. One
suggestion would establish a sugar
maximum of no more than 28 grams of
sugar per 8 fluid ounces of milk.
Another suggestion would have USDA
provide schools with information on
how to select flavored milk that
contains minimum levels of added
sugars. USDA was also encouraged to
provide a calorie limit for flavored milk
(no more than 130 calories per 8 fluid
ounces) to help limit calories and added
sugar intake.

USDA does not support allowing low
fat flavored milk. It is not an allowable
milk type under the school meal
patterns, based on IOM’s school meal
recommendations to help control
calories. USDA recognizes that some
flavored milk (even nonfat versions) can
be high in calories and added sugars,
but we are not supportive of requiring
a calorie or sugar limit for flavored milk
at this time. Nonfat flavored milk is
allowed in the school meal patterns
without any sugar or calorie caps. In
general, schools that wish to offer nonfat
flavored milk must select products that
are lower in calories and added sugars,
in order to stay within the school meal
calorie ranges. The milk offered with the
school meal is usually the same milk
that is offered for sale to students a la
carte. In addition, over time many
manufacturers have reformulated
flavored milk to be lower in calories and
added sugar. We will continue to
monitor this issue as the competitive
food standards are being implemented

to determine if a future calorie cap and/
or sugar limit for flavored milk is
warranted. We will also provide
technical assistance as necessary to
assist schools in selecting flavored milk
with lower sugar levels.

Juice

Many commenters supported the
proposal to require 100 percent juice, as
well as the proposed portion size limits.
Several of these commenters
recommended allowing diluted juices,
with and without carbonation, at all
grade levels. Some commenters
encouraged USDA to allow juice diluted
with water, but only in high schools.
Some commenters suggested a calorie
cap for all juices that are sold, and
similarly other commenters suggested
smaller maximum serving sizes for 100
percent juice.

Beverages combining full-strength
juice and water or carbonated water are
increasingly popular in the marketplace.
Allowing these blends with juice results
in a product with fewer calories and less
sugar than a comparable amount of
natural unsweetened 100 percent juice,
and provides additional options for
schools. Therefore, this interim final
rule allows 100 percent fruit and/or
vegetable juice diluted with water, with
or without carbonation and with no
added sweeteners, at all grade levels.
The portion size limit for each grade
level would be the same as the
maximum juice portion size—i.e., 8
fluid ounces for elementary schools, and
12 fluid ounces for middle and high
schools. We do not agree that is it
necessary to add a calorie cap for full-
strength juice, as calories are controlled
by the portion size limit.

Other Beverages for High School

USDA received a significant number
of comments on the proposed standards
for other beverages allowed in high
school.

A few commenters wanted low-
calorie beverages to be available in
elementary and middle schools as well
as high schools, while others opposed
these beverages at any grade level.

A few commenters also requested that
USDA modify the proposed language
regarding FDA’s “calorie free” claim, to
avoid inconsistent treatment of very low
calorie beverages based on labeling
decisions made by manufacturers and
allowed by FDA. The suggested
modification would specify beverages
could contain less than 5 calories per 8
fluid ounces, or less than or equal to 10
calories per 20 fluid ounces.

Several commenters expressed
support for establishing a more stringent
calorie restriction for low-calorie

beverages in high schools. A few
commenters expressed opposition to
sports drinks in schools, stating these
beverages contribute to excess calorie
consumption and are not needed for
hydration. Approximately 30
commenters supported proposed
Alternative D1 (allowing no more than
40 calories per 8 fluid ounces and no
more than 60 calories per 12 fluid
ounces), 12 ounces maximum. A few
commenters requested technical
changes to the proposed language for
clarity and consistency. Several
commenters suggested a limit of 40
calories “per container,” instead of the
standards that were proposed. These
commenters reasoned that the FDA
defines low-calorie beverages as those
with fewer than or equal to 40 calories
per Reference Amount Customarily
Consumed (RACC).

More than 500 commenters supported
proposed Alternative D2 (allowing no
more than 50 calories in 8 fluid ounces
and no more than 75 calories in 12 fluid
ounces), 12 ounces maximum. Several
commenters recommended that USDA
adopt a modified version of Alternative
D2 that would reflect the fact that FDA
rounding rules require a beverage with
75 calories in a 12 ounce portion to be
labeled as having 80 calories per 12
fluid ounces.

In response, USDA appreciates the
input provided by commenters on the
proposed standards for other beverages
allowed in high school. In this interim
final rule, we are allowing calorie-free
beverages with a maximum container
size of 20 fluid ounces, as proposed but
with the technical changes requested by
commenters. We are also adopting
proposed Alternative D1 for lower-
calorie beverages, which allows up to 40
calories per 8 ounces and 60 calories per
12 ounces, with the maximum proposed
12 ounce limit. This standard allows a
great variety of popular beverage
choices to be available for sale in high
schools, while also limiting the calories
these beverages could provide. Limiting
the maximum container size to 12
ounces for these lower calories
beverages also reinforces the important
concept of appropriate serving sizes for
items with calories.

Restrictions on the Sale of Other
Beverages in High School—“Time and
Place” Rule

Approximately 1,300 commenters
addressed proposed ‘‘time and place”
restrictions for the sale of other
beverages in high school. Numerous
commenters opposed the distinction in
the proposed rule between beverages
allowed to be sold during meal times in
meal service areas (i.e., water, milk and
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juice) and those available only outside
of meal times and meal service areas
(other beverages in high school). These
commenters argued that if an alternative
beverage is allowed under the
competitive food standards, it should be
allowed regardless of the point of
service. They reasoned that allowing the
sale of lower-calorie and calorie-free
beverages but not during the meal
periods would send a mixed message to
students regarding whether such
beverages are a part of a healthy diet or
should be avoided. Some of these
commenters also stated that this
provision would drive revenue from
school nutrition programs into the
alternative areas of the schools because
students would go elsewhere to
purchase those beverages.

USDA agrees with commenters that
the distinction on when and where
beverages can be sold in high schools
during the school day may be
unnecessary. The beverage standards
adopted in this interim final rule allow
a variety of beverage choices in high
school, while limiting their calories.
Therefore, we are removing the “time
and place” restrictions for “other”
beverages in high schools, as set forth in
the proposed rule. Therefore, this rule
does not restrict the sale of any
allowable beverage, at any grade level,
throughout the school day anywhere on
the school campus. However, USDA
will monitor this provision to ensure
that the sale of such competitive
beverages in the food service area does
not negatively impact consumption of
milk, an excellent source of calcium.
USDA will continue monitoring milk
sales and consumption in schools in
periodic studies. State agencies or
school districts could choose to prohibit
sale of these other beverages in food
service areas.

Summary of Changes to Nutrition
Standards for Beverages

Accordingly, this interim final rule
codifies, in § 210.11(m)(1) and (m)(2),
the proposed nutrition standards for
beverages for elementary schools and
middle schools, with the addition of
plain carbonated water with no size
limit; 100 percent juice diluted with
water (with or without carbonation and
with no added sweeteners) in the
proposed size limit for juice for each
grade group; and a change in
terminology from plain milk to
unflavored milk.

Section 210.11(m)(3) of this interim
final rule adopts the proposed nutrition
standards for water, milk and juice in
high schools, with the addition of plain
carbonated water with no size limit; 100
percent juice diluted with water (with

or without carbonation and with no
added sweeteners) in no more than 12
ounces; and a change in terminology
from plain milk to unflavored milk.

In addition, § 210.11(m)(3) allows, in
high schools, calorie-free, flavored
water, with or without carbonation (no
more than 20 fluid ounces); other
beverages that are labeled to contain less
than 5 calories per 8 fluid ounces, or
less than or equal to 10 calories per 20
fluid ounces (no more than 20 fluid
ounces); and other beverages that are
labeled to contain no more than 40
calories per 8 fluid ounces or 60 calories
per 12 fluid ounces (no more than 12
fluid ounces).

Caffeine

The proposed rule at §210.11(1)
would require foods and beverages
available in elementary and middle
schools to be caffeine free, with the
exception of trace amounts of naturally
occurring caffeine substances. This is
consistent with IOM recommendations.
However, the proposed nutrition
standards for beverages would permit
caffeine for high school students, and
the proposed rule requested commenter
input on this issue.

Over 350 commenters supported the
proposed caffeine restrictions for
elementary and middle schools.
Approximately 120 commenters thought
the standard for these lower grade levels
should be less restrictive. Some
commenters requested guidance on
what constitutes “‘trace amounts of
naturally occurring” caffeine. More than
400 commenters supported allowing
caffeine in high schools, while 75
commenters opposed allowing caffeine
for high school students at all, citing
that it is not consistent with IOM’s
recommendation. A number of
commenters, including advocacy
organizations, also highlighted their
particular concern over the growing
popularity and consumption of energy
drinks because these often have very
high levels of caffeine. One of these
commenters cited potential adverse
health and safety effects of energy
drinks on students.

USDA is concerned, as are some
commenters, that some foods and
beverages with very high levels of
caffeine may not be appropriate to be
sold in schools, even at the high school
level. Although the American Academy
of Pediatrics discourages the
consumption of caffeine and other
stimulants by children and adolescents,
the FDA has not set a daily caffeine
limit for children. However, FDA
recently announced that it will
investigate the safety of caffeine in food
products, particularly its effects on

children and adolescents. The FDA
announcement cites a proliferation of
products with caffeine that are being
aggressively marketed to children,
including “energy drinks.” FDA is
working with the IOM to convene a
public workshop in the near future to
explore these issues, including
determining a safe level for caffeine
consumption and the potential
consequences to children of caffeinated
products in the food supply.

Given the lack of authoritative
recommendations at this time, this
interim final rule will not prohibit
caffeine for high school students.
However, USDA acknowledges
commenters’ concerns and encourages
schools to be mindful of the level of
caffeine in food and beverages when
selecting products for sale in schools,
especially when considering the sale of
high caffeine products such as energy
drinks. USDA will continue to monitor
research and recommendations on
caffeine in children as we develop a
final rule. We will also provide
guidance to program operators on what
constitutes trace amounts of naturally
occurring caffeine, for use at the
elementary and middle school levels.

Accordingly, this interim final rule
codifies the caffeine provisions, as
proposed, in § 210.11(k).

Non-nutritive sweeteners

The proposal did not explicitly
address the issue of non-nutritive
sweeteners; however, the proposal
would allow calorie-free and low-calorie
beverages in high schools, which
implicitly would allow beverages
including non-nutritive sweeteners.

Approximately 40 commenters
addressed the use of non-nutritive
sweeteners in food products. Some
commenters opposed allowing
artificially sweetened beverages. For
example, some commenters opposed the
sale of diet sodas, whereas others stated
that there is little evidence regarding the
advisability of intake of sugar-
sweetened beverages versus intake of
non-nutritive sweeteners in beverages.
In contrast, some commenters supported
the use of non-nutritive sweeteners.
USDA appreciates commenter input but
is not explicitly addressing in the
regulatory text of this interim final rule
the use of non-nutritive sweeteners.
Local program operators can decide
whether to offer items for sale with non-
nutritive sweeteners.

Other Requirements
Fundraisers

Proposed § 210.11(b)(5) would require
that food and beverage items sold
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during the school day meet the nutrition
standards for competitive food, but
would allow for special exemptions for
the purpose of conducting infrequent
school-sponsored fundraisers.
Commenters were asked to address two
proposed alternatives to establishing the
limitations on the frequency of specially
exempted fundraisers. Under the
proposed alternatives, the frequency
would be specified:

¢ By the State agency during such
periods that schools are in session
(proposed Alternative E1); or

¢ By the State agency and approved
by USDA during such periods that
schools are in session (proposed
Alternative E2).

In either case, the proposed rule
required that no specially exempted
fundraiser foods or beverages would be
sold in competition with school meals
in the food service area during meal
service.

As stated in the preamble to the
proposed rule, the proposal would not
limit the sale of food items that meet the
proposed nutrition requirements (as
well as the sale of non-food items) at
fundraisers. In addition, the proposed
standards would not apply to food sold
during non-school hours, weekends and
off-campus fundraising events such as
concessions during after-school sporting
events.

Approximately 85 commenters
supported proposed Alternative E1
allowing State agencies the discretion to
determine the allowed frequency of
exempted fundraisers. Commenters
argued that State agencies possess the
necessary knowledge, understanding or
resources to make decisions about what
“limited number”” of fundraisers is
appropriate for their communities.
Several commenters requested clarifying
that if a State agency does not specify
an acceptable exempted fundraiser
frequency, it would be implied that no
exemptions are granted.

Approximately 800 commenters
expressed support for proposed
Alternative E2 which would allow State
agencies to set the frequency of
exempted fundraisers, with USDA
approval, citing that this would better
ensure consistent application of nutrient
standards across all fundraisers. Some
commenters suggested that USDA
should set the number or standards for
exempt fundraisers per year for
purposes of consistency. A few
commenters provided more specific
recommendations for the frequency of
fundraisers.

More than 600 commenters suggested
that there should be no exemptions for
fundraisers from the competitive food
standards because fundraiser foods

compete with school meals and
providing exemptions would blur the
message of good nutrition practices.

Approximately 550 commenters
provided comments regarding the place
and/or time that specially exempted
fundraisers could be sold. Numerous
commenters suggested that USDA
prohibit sales by exempt fundraisers
across the entire school campus instead
of only food service areas during meal
service.

Several commenters expressed
concern over the potential loss of
revenue if fundraisers are limited; other
commenters were concerned about the
effects of the proposed fundraiser
limitations on schools, clubs and
student organizations that rely on
revenue from fundraising.

Some commenters requested
clarification that the competitive food
standards did not apply to fundraisers
in which the food was not intended to
be consumed on the school campus
(e.g., catalog sales or frozen pizzas and
cookie dough).

In response, USDA believes that the
most appropriate approach to specifying
the standards for exempt fundraisers is
to allow State agencies to set the
allowed frequency (proposed
Alternative E1). If a State agency does
not specify the exemption frequency, no
fundraiser exemptions may be granted.
As noted in the preamble to the
proposed rule, USDA’s expectation is
that State agencies will ensure that the
frequency of such exempt fundraisers
on school grounds during the school
day does not reach a level to impair the
effectiveness of the competitive food
requirements in this rule. It is not
USDA'’s intent that the competitive food
standards in this interim final rule
apply to fundraisers in which the food
sold is clearly not for consumption on
the school campus during the school
day. It is important to note that school
districts may implement more
restrictive competitive food standards,
including those related to the frequency
with which exempt fundraisers may be
held in their schools, and further
restrictions on the areas and times when
exempt fundraisers may occur.

Accordingly, § 210.11(b)(4) of this
interim final rule specifies that
competitive food and beverage items
sold during the school day must meet
the nutrition standards for competitive
food, and that a special exemption is
allowed for the sale of food and/or
beverages that do not meet the
competitive food standards for the
purpose of conducting an infrequent
school-sponsored fundraiser. Such
specially exempted fundraisers must not
take place more than the frequency

specified by the State agency during
such periods that schools are in session.
Finally, no specially exempted
fundraiser foods or beverages may be
sold in competition with school meals
in the food service area during the meal
service.

Availability of Water During the Meal
Service

The proposed rule at § 210.10(a)(1)
would require schools to make potable
water available to children at no charge
in the place where lunches and
afterschool snacks are served during the
meal service. The proposed rule
encouraged, but did not require potable
water to be served in the SBP. The
proposal responded to amendments
made to Section 9(a)(5) of the NSLA, 42
U.S.C. 1758(a)(5), by section 203 of the
HHFKA which requires schools
participating in the school lunch
program to make available to children
free of charge, potable water for
consumption in the place where meals
are served during meal service and
which was effective as of October 1,
2010.

Approximately 490 commenters
addressed implementation issues
related to this provision. Approximately
7,000 commenters addressed other
issues. Many of these commenters
expressed support for the requirement
for schools to make potable water
readily accessible to children at no
charge during the school meal service.
Many commenters urged USDA to
strengthen the proposed water
requirements to include breakfast food
service. Several commenters opposed
requiring that potable water be available
in schools in the afterschool snack
service, citing concern that some groups
outside of school food service may have
logistical difficulty complying. Many
commenters suggested that USDA
specify that schools must make potable
water available “‘readily accessible
without restriction” in addition to being
“available” (e.g., if only one water
source is available, cups should be
provided).

USDA agrees with many commenters
that the potable water requirement be
added to the breakfast meal service. We
acknowledge, however, the variety of
models of serving school breakfast
including kiosks and breakfast in the
classroom. In recognition of these
alternative approaches to serving
breakfast, we are only requiring the
availability of free potable water during
the SBP breakfast meal service when
breakfast is served in the cafeteria. We
encourage schools to provide water in
other settings to the extent possible. In
addition, we understand that afterschool
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snack service could present logistical
difficulties in compliance. Therefore,
we are not requiring that free potable
water be made available during
afterschool programs, though we would
strongly encourage program operators to
do so, to the extent possible,
particularly if milk or juice is not
offered as part of the snack.

USDA issued an implementation
memorandum entitled Child Nutrition
Reauthorization 2010: Water
Availability During National School
Lunch Program Meal Service, on April
14, 2011 (SP 28-2011). On July 12,
2011, the memorandum was revised to
provide more detailed guidance in the
form of a series of questions and
answers regarding the implementation
of the water requirement. This
memorandum is available on the FNS
Web site at |http://www.fns.usda.gov/
knd/governance/policy.htm) In that
memorandum, we indicated that water
should be available “without
restriction,” to ensure program
operators implement the provision as
intended. The words “without
restriction” are included in this interim
final rule, and the memorandum will be
updated to reflect the addition of
breakfast when it is served in the
cafeteria.

Please note that this provision, as
revised, will become effective 60 days
after publication of this interim final
rule, as the HHFKA potable water
provision was effective as of October 1,
2010, and program operators have been
implementing the requirement for lunch
meal service since that time.

Accordingly, this interim final rule, in
§210.10(a)(1), requires that schools
make potable water available and
accessible without restriction to
children at no charge in the place where
lunches are served during the meal
service. In addition, § 220.8(a)(1)
requires that when breakfast is served in
the cafeteria, schools must make potable
water available and accessible without
restriction to children at no charge.

Recordkeeping Requirements

Under proposed § 210.11(b)(3), local
educational agencies and school food
authorities would be required to
maintain records documenting
compliance with the proposed
requirements. Local educational
agencies would be responsible for
maintaining records documenting
compliance with the competitive food
nutrition standards for food sold in
areas that are outside of the control of
the school food service operation. Local
educational agencies also would be
responsible for ensuring any
organization designated as responsible

for food service at the various venues in
the school (other than the school food
service) maintains records documenting
compliance with the competitive food
nutrition standards. The school food
authority would be responsible for
maintaining records documenting
compliance with the competitive food
nutrition standards for foods sold in
meal service areas during meal service
periods. Required records would
include, at a minimum, receipts,
nutrition labels and/or product
specifications for the items available for
sale.

Many commenters expressed
concerns about these recordkeeping
requirements. Some suggested
recordkeeping is an unfunded mandate;
others considered it costly, unrealistic
and/or not necessary. Yet others
recommended minimizing the
recordkeeping on non-school groups. A
number of commenters representing
school food service were concerned that
the local educational agency would
require school food service to be
responsible for recordkeeping on behalf
of school food service as well as other
entities/organizations within the local
educational agency. These commenters
were particularly concerned that
additional recordkeeping
responsibilities would compromise their
efforts to implement the updated school
meal pattern requirements.
Additionally, they were concerned that
school food service could not affect the
requirements throughout the local
educational agency since they have no
authority over other school
organizations. Some commenters
suggested the responsibility should be at
the local educational agency, not at
individual schools. Finally, some
commenters suggested a delayed
implementation of the recordkeeping
requirements, including an opportunity
to study the impact of the requirements.

The Department appreciates that this
regulation will create some new
challenges initially, as schools seek to
improve the school nutrition
environment. However, evaluating
records is essential to the integrity of the
competitive food standards. To
determine whether a food item is an
allowable competitive food, the local
educational agency designee(s) must
assess the nutritional profile of the food
item. Absent an evaluation of the
nutritional profile, the local educational
agency has no way of knowing whether
a food item meets the nutrition
standards set forth in this interim final
rule. The recordkeeping requirement
simply requires the local educational
agency to retain the reviewed
documentation (e.g., the nutrition

labels, receipts, and/or product
specifications).

Perhaps the larger issue raised by
commenters is who is responsible for
this activity. The Department does not
necessarily expect the responsibility to
rest solely with the nonprofit school
food service. School food service
personnel are expected to have a clear
understanding of the nutrition profile of
foods purchased using nonprofit school
food service funds for reimbursable
meals, a la carte offerings, etc. Retaining
receipts, nutrition labels or product
specifications for foods purchased with
nonprofit school food service funds is a
part of doing business. Yet their
authority and responsibilities are
typically limited to the nonprofit school
food service. Local educational agencies
are responsible for ensuring that all
entities involved in food sales within a
school understand that the local
educational agency as a whole must
comply with these requirements.

The Department appreciates that
sorting through who is responsible will
initially require planning and
cooperation which could be facilitated
by the local school wellness policy
designee(s). Section 204 of the HHFKA
amended the NSLA by adding section
9A (42 U.S.C. 1758b) which requires
each local educational agency to (a)
establish a local school wellness policy
which includes nutrition standards for
all foods available on each school
campus, and (b) designate one or more
local educational agency officials or
school officials, to ensure that each
school complies with the local school
wellness policy. State agencies were
advised of the section 204 requirements
in FNS Memorandum, Child Nutrition
Reauthorization 2010: Local School
Wellness Policies, issued July 8, 2011
(SP 42-2011).

The Department acknowledges the
first year of implementation may be
challenging as groups work together to
establish a healthy school nutrition
environment; however, if the local
school wellness designee(s), school food
service and other entities and groups
work together to share information on
allowable foods, we believe that
implementation in future years will be
greatly streamlined. As always, State
agencies and the Department will
provide technical assistance to facilitate
implementation of the competitive food
nutrition standards. Further, since
implementation is not required until
July 1, 2014, local educational agencies
have time to sort out implementation
issues and ensure all parties are well
trained. Delayed implementation
combined with the opportunities for
public comment provided by this
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interim final rule, have the added
benefit of providing additional
information which will inform the final
rule and future research agendas.

Finally, the Department would like to
address the comment suggesting this
requirement is an unfunded mandate.
The Department provides cash and
donated food assistance to States and
schools participating in the NSLP and
SBP to strengthen and expand food
service programs for children. In
exchange, State agencies and
participating local educational agencies/
school food authorities agree to comply
with the regulations set forth in 7 CFR
210 and 220.

Accordingly, the interim final rule at
210.11(b)(2), codifies the provision, as
proposed, with one minor technical
change. The proposed rule stated the
school food authority is responsible for
maintaining records documenting
compliance with these standards in
meal service areas during meal service
periods. The interim final rule modifies
this language to state that the school
food authority is responsible for
maintaining records for foods served
under the auspices of the nonprofit
school food service. This change
acknowledges that nonprofit school
food service activity may extend beyond
meal service areas.

Compliance

Proposed § 210.18(h)(7) would require
State agencies to ensure that local
educational agencies comply with the
nutrition standards for competitive food
and retain documentation
demonstrating compliance with the
competitive food service and standards.

A number of commenters, largely
school food service personnel,
expressed concerns about how
monitoring would occur for foods sold
by groups outside of the school food
service. Some commenters believed
technical assistance would be
insufficient and raised questions about
means to effect compliance, e.g., some
sort of fiscal action. Other commenters
expressed concerns about the need to
train and educate non-school food
service personnel as to how to comply
with the regulations.

The Department agrees that training
will be needed to ensure compliance
with the nutrition standards. As
mentioned under Recordkeeping, the
Department envisions local educational
agency designees, potentially the local
school wellness coordinator(s), taking
the lead in developing performance or
compliance standards and training for
all local educational personnel tasked
with selling competitive food on the
school campus during the school day.

The Department and State agencies will
also offer training to ensure local
educational agencies are able to comply
in the most efficient manner possible.

School food service operations are
routinely monitored by State agencies.
State agencies conduct administrative
reviews of school nutrition program
operations once every three years.
However, the HHFKA expanded the
scope of the Department’s
responsibilities to include the school
nutrition environment, not just school
nutrition program operations. The
Department now has responsibilities
regarding the development and
implementation of local school wellness
policies, as required by the amendments
made to the NSLA by section 204 of the
HHFKA. In addition, the Department
now has oversight and authority of
foods sold outside of the school
nutrition programs on the school
campus during the school day, as
required by the amendments made to
the NSLA by section 208 of the HHFKA.

The Department will be addressing
the scope of these extended monitoring
responsibilities in a forthcoming
proposed rule addressing administrative
review requirements. Interested parties
will have an opportunity to comment on
the Department’s approach to
monitoring during the public comment
period following publication of the
proposed administrative review rule.
The Department would like to assure
commenters that we see technical
assistance and training as the first
approach to non-compliance, however,
we recognize that egregious, repeated
cases of non-compliance may require a
more aggressive approach. In this
regard, section 303 of the HHFKA
amended section 22 of the NSLA (42
U.S.C. 1769c) to provide the Department
with the authority to impose fines
against any school or school food
authority failing to comply with
program regulations. This authority will
be addressed in a forthcoming proposed
rule addressing a number of integrity
issues related to local educational
agencies administering the Child
Nutrition Programs. As with the
proposed administrative rule, interested
parties will have an opportunity to
address these issues during a public
comment period following publication
of that proposed integrity rule.

Accordingly, § 210.18(h) is adopted as
proposed.

Special Situations

The proposed rule would have
required all local educational agencies
and schools participating in the NSLP
and SBP to meet the competitive food
nutrition standards.

Severa